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rHE TWO-EDGED SWORD—THE RIGHT OF A 
SUPREME COURT OF A STATE TO ASSUME 
AN EXTRAORDINARY POWER WHICH: IT 
DENIES TO ALL OTHER COURTS OF THE 
STATE EXERCISING ORIGINAL JURISDIC- 
ION. 


We have taken opportunity on many occas- 
ions recently to exercise the high prerogative 
of a national law journal to criticise the decis- 
ions of courts of last resort wherever we be- 
lieve such eourts have departed from the pure 
reason and logic of the law and have allowed 
the rush of business, the peculiarly hard cir- 
cumstances of the particular case, or the in- 
fluence of political affiliations, to drive them 
into error, for which not only they themselves 
but members of the bar must alsosuffer. For 
such decisions are like two-edged swords, 
they come back to smite friend as well as foe 
and throw the whole system of jurisprudence 
of a state into confusion. 

There has resulted such a condition in the 
state of Colorado, and the supreme court of 
that state, by reason ofa gross error com- 
mitted in the interest of a political party with 
which the majority of the court are in close 
affiliation, has been confronted with the at- 
tempted application of the erroneous princi- 
ple thus announced under circumstances never 
conceived of and has served to bring down upon 
that court the wrathand disgust of both the 
profession and the people of Colorado. In- 
stead of receding from their former errone- 
ous position gracefully, they clumsily endeavy- 
ored, in the recent decision to which we refer, 
to distinguish conditions which are exactly 
similar and which call for the application of 
exactly similar principles of law and thus 
‘‘worse confound confusion.’’ This decision 
also naturally lays the members of the court 
open to the charge, however unfounded, that 
they are under the control of the influences 
in whose favor each decision was practically 
rendered. 

rhe story is still fresh in the public mind 
how the Hon. Alva Adams, elected on the face 
of the returns as governor of Colorado, was 
practically deprived of the fruits of the elec- 





tion by the supreme court of that state in 
drawing to itself and actually exercising a 
jurisdiction which it was never intended it 
should possess, 7. e., that of controlling 
elections and passing sua sponte and practi- 
cally ex parte on questions of fraud in such 
election. This case was the celebrated so- 
called ‘Tool case,’”? in which the supreme 
court took the unprecedented action of as- 
suming charge ofan election, through a high 
writ of injunction, and punishing alleged 
ballot stuffers with jail sentences for con- 
tempt of court—and throwing out entire pre- 
cincts on the ground that frauds had been 
committed therein. On the face of things, 
the decision was at once condemned by all 
members of the bar, but it was passed by 
with the reflection that such decisions must 
always arise where the members of a court 
are not big enough to rise above political - 
prejudices. Recently, however, a district 
court of the city of Denver, presided over by 
Judge Frank T. Johnson, correctly presum- 
ing that his court, being a court of general 
jurisdiction, could exercise any original juris- 
diction claimed and exercised by the appel- 
late court of his state, presumed to exercise 
the power to control elections with respect 
to a local election in the city of Denver held 
to declare the public will on the granting of 
certain franchises. By issuing blanket in- 
junctions against fraudulent voting by cor- 
poration hirelings, Judge Johnson on the 
day after the election, on proceedings 
as for contempt, proceeds to hear evidence as 
to fraudulent voting and was on the point of 
filling up the jail of the city of Denver 
with many prominent politicians and of 
reversing the prima facie result of the 
election when he was suddenly halted in his 
wild career by a writ of prohibition from the 
supreme court. The writ of prohibition was 
very properly granted. Judge Johnson was 
exercising a jurisdiction which no state has 
thought wise to confer on the judiciary, but 
the fault did not lie with Judge Johnson, but 
with the supreme court itself in attempting 
to exercise such a power itself. For if the 
supreme court of q state can exercise any 
original jurisdiction not specially conferred 
upon it exclusively, a court of general juris- 
diction has ipso facto the same jurisdiction ; 
as such courts, in Colorado, as in all other 
states, have jurisdiction ‘‘in all cases of law 
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and equity,’’ and appellate courts where they 
are given original jurisdiction, as they are in 
Colorado and many other states, to issue 
writs of injunction, mandamus, prohibition, 
and other remedial writs, cannot presume 
that such jurisdiction is exclusive, or confers 
on them any powers not already possessed by 
courts of general jurisdiction throughout the 
state. 

Where the Supreme Court of Colorado has 
seriously blundered, and that without any ex- 
‘ tenuating circumstances, is in its failure to 

confess its error in the ‘‘Tool case’’ and in 
arrogantly assuming that they themselves had 
‘an exclusive right to directly supervise all 
the elections of the state without let or hind- 
rance by the exercise of what they are pleased 
to call the ‘thigh prerogative writ of injunc- 
tion,’’ while other courts of general jurisdic- 
tion throughout the state have no such power. 
The argument by which the court reaches 
this absurd conclusion is replete with refer- 
‘ences to the common law dating from a pe- 
riod of English history when the king and his 
star chamber exercised ‘‘prerogative writs’’ 
in a manner which would not be tolerated for 
a moment in any state in the Union. The 
reasoning of the court in this respect is on a 
par with that of the Supreme Court of Mis- 
souri in the case of State v. Shepard, which 
“we criticised in 59 Cent. L. J. 121, where 
‘that court attempted to revive the medieval 
offense of scandalum magnatum as a ground 
of contempt. 

The point of this whole controversy was 
not hidden from the Supreme Court of Colo- 
rado and they must necessarily have closed 
their eyes to the light, for that able attorney, 
Hon. Edward P. Costigan, representing the 
lower court, clearly pointed out to the su- 
preme court that it could not possess any 
original jurisdiction not possessed by the dis- 

‘trict courts. He did not discuss the action 
of the supreme court in the ‘‘Tool case,’’ but 
assumed that, inasmuch as the highest court 
had declared there was a writ, whereby judi- 
cial authority could take charge of an elec- 
tion, it was idle to discuss that question, but 
he made luminous as day that the only 
authority vested in the supreme court, whieh 
was not vested in the district court,- was the 
power of review and supervision. Two of 
the members of the Colorado Supreme Court, 

to-wit, Justices Steele and Gunter, clearly 





perceived the ridiculousness of the position 
assumed by the majority of the court and 
were apparently disgusted at the puerile ar- 
gument of the majority. Justice Steele, 
speaking for himself and Justice Gunter, dis- 
sented from the decision in the principal case 
as he did from the decision in the ‘*Tool case.”’ 
and in his dissenting opinion agrees with the 
contention of Mr. Costigan that while no pre- 
cedent existed for the ‘*Too] case,’’ never- 
theless, until reversed, it was the law. This 
is the exact language of Justice Steele: 
‘*The Tool case declared that it was within 
the power of a court of equity to supervise 
elections by injunction. As the constitution 
clothes the distrizt court with original juris- 
diction of al] causes of law and equity, when 
this court holds that it alone has the power of 
supervising elections, it arrogates to itself an 
exclusiveness expressly disavowed in many of 
its opinions and assumes a superiority denied 
it by the constitution.’’ 

Several prominent members of the bar of 
Colorado have written us deploring the situ- 
ation and requesting our assistance in finding 
a way out of this judicial dilemma. We 
regret that we can go no further than to ex- 
press our deep sympathy with the endeavors 
of the members of the bar of the state of 
Colorado to correet the appalling judicial 
conditions now existing in that state, and to 
assure them that the power of a united pro- 
fession if properly exercised will very 
promptly and effectually correct the existing 
evils, and give to the state an appellate 
judiciary of which it needs not to be ashamed. 

While we do not believe in too seriously 
regarding the attacks upen the judiciary 
from lay sources in respect to individual 
cases, yet in view of the storm of public dis- 
approval which these decisions of the Supreme 
Court of Colorado have raised it seems proper 
to us, in order to give the profession of the 
country an idea of the seriousness of the 
situation, to quote from an editorial of the 
Denver Post (July 3, 1906), as follows: 
‘*Is it any wonder that the entire bar is aghast 
over the opinion read by Chief Justice Gab- 
bert ¢ Dismay percolates over the lawyers 
like the drippings from a leaky umbrella. 


The supreme court has not a friend left ex- 
cept the corporation men who were saved 
prosecution and whose hold on the 
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serted its nondescript power, and annointed 
itself and crowned itself king, this unfortu- 
nate court discovers itself a sovereign with- 
out a following and a beggar at the door of 
public opinion. What will.the finale be ? 
Impeachments have been rare in American 
history, but the case of the supreme court is 
unparalleled. It has made law where none 
existed. Ithas usurped legislative .power. 
It has asserted power derived from other 
sources than the constitution and the law. 
As the opinion read by Chief Justice Gabbert 
percolates through the country it will be said 
that Colorado has judiciaphobia again.’’, 


NOTES OF LMPORTANT DECISIONS. 

MASTER AND SERVANT—LIABILIVY OF EX- 
PRESS COMPANY FOR INJURY TO SERVANT.—The 
Court of Civil Appeals of Texas has again de- 
cided a question of interest in the case of Pacific 
Express Co. v. Shivers, 92 8S. W. Rep. 46. ‘This 
was an action against the express company for 
an injury to anemployee. It seems that there 
was evidence that the plaintiff a member of de- 
fendant’s truck{crew, in moving a heavily laden 
truek across railroad tracks to defendant's office, 
was injured by being struck by the tongue of a 
truck suddenly swerving to one side as a result 
of one of the wheels of the truek dropping into a 
hole in crossing over the tracks, ‘The truck was 
an old one and the king bolt and axles were worn. 
The plaintiff testified that he had no knowledge 
of any defect in the truck or the existence of the 
hole, and that he had no recollection of baying 
used that particular crossing before. It was also 
shown that the defendant’s agent directed the 
performance of the duty undertaken by plaintiff 
and knew of the defect in the crossing before the 
accident occurred, and had complained thereof to 
the agents of the railroad company. ‘The court 
said: ‘Complaint is also made of the action of the 
court in withdrawing the contract between the 
appellant company and the Texas & Pacific Rail- 
way Company. By this contract appellant 
sought to show thatthe duty of keeping in repair 
the premises in question devolved upon the 
Texas & Pacitic Railway Company and not upon 
appellant; but we are of the opinion that appel- 
lant can not thus be relieved of the duty of exer- 
vising ordinary care to provide a safe place at 
which itfplaces;its employees to labor. It was 
shown that appellant’s agent having power to 
employ and discharge servants directed the per- 
formance of the duty undertaken in this instance ; 
that he at least knew of the defect in the crossing 
which resulted in the injury for some time be- 
fore the accident and had complained thereof to 
the agents of the railway company; and it seems 
quite obvious that appellant's reliance upon the 
Texas & Pacific Railway Company was at its 





own peril. See Railway Co. v. Delaney, 22 Tex.. 
Civ. App. 427, 55 S. W. Rep. 538; Railroad Co. v.. 
Rhodes, 80 5S. W. Rep. 869, 10 Tex. Ct. Rep. 205; 
T. & P. Ry.Co. v. Fenwick (‘Tex. Civ. App.), 78 8. 
W. Rep. 518; Mo. Pac. Co. v. Jones, 75 Tex. 153, 
128. W. Rep. 972. 16 Am. St. Rep. 879.”’ 


PRESUMPTIONS IN ACTIONS FOR IN- 
JURIES BY UNDUE ACTION OF IN- 
ANIMATE THINGS THROUGH CAUS- 

SS UNKNOWN. 

While there is no absolute rule as to what. 
constitutes negligence,. the general outlines 
of the law of negligence have long been well 
defined. Under the high-tensioned and com- 
plicated development of the more medern in- 
dustrial system, however, instanees are fre- 
quently met with in which the unqualified: 
application of these rules, would be mani- 
festly impracticable. Actionable negligence 
is an inexcusable breach of a legal duty, 
inadvertently resulting in damage to others. 
In a given case whether or not there was suck 
negligence is necessarily a question of min- 
gled law and fact. In the ordinary ease 
the action or omission constituting the alleged 
breach of duty is capable of diseovery, ex 
planation and more or less direet proof, and: 
the specific cause of injury must be alleged: 
and proved, but cases often present them-- 
selves wherein tlie conclusion of wrong done- 
is almost irresistible, which, tested by such 
rules, would failof redress. Such are actions. 
brought to recover damages for injuries sus- 
tained due to unexplained undue action of: 
inanimate agencies, under the general control 
of the parties sued. 

In the decisions courts have dealt with iso-- 
lated cases of the character above referred: 
to, and while in some of the opinions the true. 
principles are manifest, and in others the 
correct theories are adopted but erroneous 
terms are used, in not a few of the decisions 
what would seem to be a wholly improper 
basis appears to have been assumed, and some 
law-writers and annotators apparently view- 
ing the subject from the standpoint of 
the latter class of decisions bave fallen into 
the same errors. ‘These courts and wriiers 
have proceeded upon the notion that under: 
certain circumstances negligence may be pre-- 
sumed. Under the facts stated in the reports: 
no real wrong may have been done in mast of: 
these cases, but viewed in the light of preece- 
dents for other cases, wrong may result, and 
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indeed may already have resulted. Negli- 
gence is a tort or wrong on the part of a re- 
sponsible person. The law never presumes 
that a responsible being has acted wrongfully. 
For example, fraud, another form of tort, is 
never presumed, but on the contrary,-it is 
always presumed that persons have acted 
fairly and honestly one with the other, and 
this presumption is so jealously guarded that 
it cannot be overcome except by clear and 
convincing proof. Crime. a graver form of 
tort, must be proved beyond a reasonable 
doubt. To adopt the rule that under some 
circumstances any form of negligence may 
be presumed would be to ignore one of the 
law’s most time-honored doctrines, and in- 
dict the law itself of a most glaring incon- 
sistency. Yet in many opinions and in text- 
books and digests the phrase ‘‘presumption 
of negligence’’ is quite as common as ‘‘pre- 
sumption of innocence’’ is in criminal law. 
in Shearman & Redfield on Negligence, Sec. 
59, appears: ‘The accident, the injury and 
the circumstances under which they occurred 
are in some cases sufficient to raise a pre- 
sumption of negligence.’’ Elliott on Rail- 
roads, Sec. 1214, discusses statutes making 
**proof of the existence of certain facts suffi- 
cient to constitute a prima facie case of lia- 
bvility,’’ ete., under the heading ‘‘Presump- 
tion of Negligence.’”? Whitaker’s Smith on 
Negligence states the rules on this branch of 
the subject of negligence admirably, but un- 
der a similar caption, and by the use of the 
phrase indiscriminately with ‘‘evidence of 
- negligence,’’ and the like. In Volume 3, L. 
R. A. Cases, the list of citations to Judson v. 
Giant Powder Company! is labeled ‘‘Pre- 
sumption of Negligence,’’ and so in many of 
the notes in the volumes of the L. R. A. The 
majority of the cases cited under this head 
in Vol. 3, L. R. A. Cases, do not proceed on 
this theory, nor do they make use of the 
faulty expression. Three of the California 
cases, 56 Pac. Rep. 789, 63 Pac. Rep. 682, 
and 66 Pac. Rep. 862, are not of this class 
at all, and while some of the others contain 
the phrase, none were really decided on such 
« presumption. 

The law may under certain circumstances 
presume that an irresponsible inanimate thing 
is defective from the fact that it appears to 
have acted unduly and improperly. Hence, 


129 L. R. A. 718, at page 1177. 





in the class of cases in question, where in 
the nature of things proof is not obtainable or 
is not produced, showing an efficient cause, 
the law presumes that the inanimate agency 
was defective. This, in connection with 
other facts proved, may be taken asa cir- 
cumstance to prove negligence on the part of 
the owner or parties responsible for the exis- 
tence of the agency, for, of course, like any 
other wrong or fact, negligence may be 
proved by circumstantial evidence. From a 
superficial observation this may appear to be 
but ancther way of stating what is criticised 
in the opinions, authors and annotators re- 
ferred to, but it is not really so, for to pre- 
sume negligence would include an assump- 
tion that the other necessary elements of 
negligence existed—without proof of same. 
The same course of reasoning by which the 
law presumes regularity in all things, com- 
pels it to presume that unexplained irregu- 
larity in the action of things is the result of 
some natural cause. And further, from the 
nature of the case, the question usually is, 
where the blame lies, between a thing and a 
person killed by an undue action of a thing. 
If neglect of duty could be presumed at all, 
in cases where the primary cause of the ex- 
traordinary action cannot be discovered, it 
would be just as reasonable to attribute want 
of care and negligent action to the person 
killed as to attribute neglect of duty to the 
owner of the thing. In the case of instru- 
mentalities furnished by a master to his ser- 
vant, and placed in his charge, where from 
some unexplained cause action of the instru- 
mentality, contrary to its evident design, re- 
sults in the death of the servant, the pre- 
sumption is that the instrumentality was 
defective insuch a particular as reasonably 
suggests itself, or in a general way, that 
there was an efficient cause for the undue 
action in the instrumentality, in ac- 
cordance with the maxim, res _ ipsa 
loquitur. The rules in regard to the mas- 
ter’s duties with respect to instrumentali- 
ties are that he must furnish the servant 
suitable machinery, appliances and other 
means with which to work, and keep the 
place of operation reasonably safe. The 
master is bound to observe all the cars which 
prudence and the exigency of the situation 
require with respect to furnishing instrumen- 


° Huey v. Gahlenbeck (Penn.),6 Am. St. Rep. 793. 
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talities adequately safe for tke use of the 
servant, commensurate with the degree of 
danger incident to the work or operation car- 
ried on. He must make reasonable and 
seasonable inspection of both places and in- 
strumentalities with a view of keeping the 
same reasonably safe and in repair, and 
as free from danger as the nature of the 
operations will admit.* In the case in- 
stanced, it would not be presumed that 
neglect of duty on the part of the servant 
who was killed was the cause of the undue 
action of the thing in his charge; neither 
would it be presumed that the master failed 
to comply with any of his duties. But the 
instrumentality having so acted as to refute 
the presumption that it was in proper and 
regular condition, the presumption that the 
master has complied with his duty to keep 
the instrument proper and regular is over- 
come, and this not by another mere presump- 
tion, but by provf of facts from which the 
law presumes a defect. This is not presum- 


ing negligence against the master, indirectly, 
but it is a logical conclusion, which, in con- 
nection with the other facts, may prove it. 
Standing alone such a conclusion of defect in 


his instrumentalities, would not be sufficient 
proof on which to predicate negligence of the 
master. With such a presumption of fact, 
several other things must concur, before neg- 
ligence can be fastened on the master; such 
as that the master by the exercise of such 
diligence as a master is charged with, might 
have discovered the defect or cause, and 
guarded against the disaster; although at the 
time of the inquiry at the trial, because of 
the death of the one in charge, or because 
of the total annihilation of the thing itself 
by the disaster, or for many other 
reasons, such things cannot be ascer- 
tained or explained; and further, that the 
disaster was proximately caused by a defect 
in or defective action of the instrumentality, 
and not by some other agency, and that the 
result was inadvertent. 

As above stated, this presumption of defect 
arises only when the undue action is unex- 
plainable, or, at least, is left unexplained at 
the inquiry. Where the defendant shows an- 
other specific cause for the undue action, for 
which he was not responsible, or where, by 


32 Thomp. Neg. p. 972; Wood, Master & Servant, 
Sec. 329. 








reason of something shown in the case, it is 
manifest that the primary cause of the disas- 
ter does not appear to be undiscoverable, the 
case does not fall within the class under con- 
sideration, and hence, the defect or cause 
must be proved in the usual way. Then the 
presumption may be said to have been over- 
thrown ; or better, no presumption can be in- 
dulged at all. The defendant may offer evi- 
dence which entirely, explains the undue ac- 
tion, and when he does this, the presumption 
of defect gives way. ‘This proof, however, 
must be in its nature direct and positive, and 
in no sense speculative. Mere expert opin- 
ions that the by-law presumed defect or pri- 
mary cause could not exist, would not be 
competent. This would be too argumenta- 
tive to be dignified with the title of proof. 
Where such evidence, given by defendant, 
comes in conflict with other testimony, the 
question is, of course, for:the jury. As 
stated, the defendant may introduce evidence 
to dispute the idea that the action in question 
was unusual, for such evidence would be 
proper to meet that necessary on the part of 
the plaintiff in the first instance, showing 
that the action was undue and unusual, by 
which the case is intended to be brought 
within the class calling for the presumption 
of fact under discussion. In Judson v. 
Giant Powder Co.,° and in some others, the 
reasoning seems to exclude this inquiry, and 
between parties standing in the relation and 
under circumstances such as are shown by 
these cases, such exclusion might be quite 
proper ; but the decision in Butcher v. Vaca 
Valley & C. L. R. Co.,® is based on unrefuted 
evidence of this character. And further along 
this line: A defendant may introduce evidence 
to the effect that from a long course of ob- 
servation of facts and circumstances connect- 
ed with the thing in question, it has been 
demonstrated that the alleged unusual action 
happens from some specific cause over which 
he had no control. When the plaintiff makes 
his case by evidence to the effect that the oc- 
currence was unusual, and in its natnre such 
that the specific primary cause is necessarily 
undiscoverable, and the defendant meets this 
by counter testimony, the question is for the 
jury, under instruction by the court that if 

4 Philadelphia, etc., Ry. Co. v. Anderson (Md.), 20 
Am. St. Rep. 487, and cases cited. 

529 L. R. A. 718, at page 727. 

6 67 Cal. 518. 
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the jury finds from the evidence that the oc- 
currence was undue and unusual, that then 
the law raises a presumption that the primary 
cause for such action was a defect in the in- 
stramentality. ‘The jury would not directly 
determine whether or not there wes a defect, 
but would determine whether or not the action 
was unusual and without explanation in_ the 
evidence. It may oecur tosome one that the 
existence of a defect is a question of fact. 
Granting this. circumstances 
¢he existence of the fact of defect or primary 
cause in the instrumentality is a necessary 
conclusion from the other unrefuted and un- 
explained facts. The cases under considera- 
tion are all governed by the maxim, res (psu 
foquitur, and evidence by the defendant can 
properly tend only to prove that the thing, 
the unusual action, does not itself speak, but 
that, on the contrary, it legally belongs to a 
class in which the primary cause for the dis- 
aster which it produced, can be proved in the 
usual way, or that he was not responsible for 
such cause in any event. ‘There are other 
cases which many cf the writers do not ap- 
pear to have distinguished from those gov- 
erned by the maxim, such as those involving 


Under such 


athe liability of railroads for fires, the killing 
of stock, etc., covered by statutory provi- 
sions, and collision, derailment and kindred 
cases by passengers, and persons standing in 


simular relations. In these the thing does 
nots speak for itself, but the law requires, up- 
on certain proof being made by the plaintiff, 
that the defendant must speak for himself, or 
be held liable; not because the law raises a 
presumption of defect agaiust the defendant, 
but for the reason that the railroad company 
or common carrier, as such is an insurer, and 
lias added duties, and the onws in such cases 
is in the nature of a burden created by stat- 
ute or other law, and the defendant must fur- 
nish proof sufficient to excuse the breach of 
duty to carry safely. And further, a carrier 
has a better means of discovering the cause 
than a passenger or shipper would have un- 
der such circumstances. ‘The eases of Chico 
Bridge Co. v. Sacramento Transportation 
Co.’ and Bosqui vy. Sutro,® are, to a certain 
extent, so distinguishable. Vorbrick v. Geu- 
der & Paesehke Mfg. Co.,° falls outside of 
this classification in that the action of the 

7 65 Pac. Rep. 780 (Cal.) 

463 Pac. Rep. 682 (Cal.) 

*71N. W. Rep. 434 ( Wis.) 





thing there in question was not unexplained 
or unexplainable. Even if it had been with- 
in the class in the first instance, the decision 
against the plaintiff, on the facts shown was 
well founded, for the defendant seems to have 
come forward with proof in line with what I 
state above. 

The presumption most frequently comes in 
question in cases growing out of injuries due 
to spontaneous explosions in mines and fac- 
tories, and sometimes to unexplainable undue 
action of other instrumentalities, furnished 
by masters to servants. In explosion cases 
all trace of the specific cause of the explosion 
is often lost in the disaster, and not infre- 
quently the operative in charge of, or sup- 
plied with the instrumentality, who, in the 
nature of the case, could perhaps have given 
some explanation as to this, was killed. ‘T'yp- 
ical cases are Judson v. Giant Powder Co.,!° 
and some of the cases cited in the note to this 
vase, and Bradford Glycerine Co. v. Kiser.!! 

Parrott v. Wells,'? known as the nitrogly- 
cerine case, is the earliest of American ex- 
plosion eases. In this the defendant held a 
portion of the premises damaged by the ex- 
plosion, under a lease, containing covenants 
that the lessee would not receive on the de- 
mised premises, or allow any other person to 
place thereon, ‘‘gunpowder, alcohol or any 
other articles dangerous from their combus- 
tibility :°’ and that they would, during the 
term of the lease ‘‘occupy the premises solely 
for the busiuess of their calling,’’ which was 
that of bankers and expressmen. The ex- 
plosion damaged buildings on the leased 
premises. and in addition damaged or de- 
stroyed other buildings and property of 
plaintiff, not on the leased premises, or cov- 
ered by the covenants of the lease. As ex- 
press carrier the defendant received and 
handled a case, of such a character as ‘to ren- 
der it impossible to determine its contents 
without opening it, and of the contents of 
which the defendant were wholly in ignor- 
ance, but which contained the nitro-glycerine 
on the leased premises. It was conceded on 
all sides that the defendants were liable for 
the damage to the premises covered by the 
lease. The case determines in regard to the 
other damage done. The court holds, as a 
matter of law, that an express carrier is not 


1029 L. R. A. 718 (Cal.) 
11113 Fed. Rep. 834, 51 C. C. A. 524. 
15 Wall. 524. 
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bound to know at his peril whether or not 
dangerous agencies are contained in closed 
packages committed to him in the line of his 
business, and so that the defendant was not 
legally liable as for negligence, nor responsi- 
ble for the cause of the undue explosion, 
whatever it The opinion by Justice 
Field, contains an instruetive discussion of 
the scientific properties and chemical nature 
of nitro-glycerime in its pure and impure state, 
and of the fact of its impurity as a cause for 
spontaneous explosion. 

Significant statements in the opinion in 
Judson v. Giant Powder Co. are contained in 
the first and second paragraphs. ‘‘Of the 
many employees of appellant engaged in and 
about the nitro-glycerine factory at the time 
of the disaster, none were left to tell the tale. 
Hence, any positive testimony as to the direct 
cause of the explosion is not to be had;’’ 
and, *frespondents offered no evidence tend- 
ing to show that the explosion in the nitro- 
glycerine factory was occasioned by the neg- 
ligenee of the appellant.’’ While the court 
in the opinion uses the expression, ‘‘presump- 
tion of negligence.’’ the whole opinion con- 
stitutes a vigorous application of the maxim, 
res ipsa loquitur. 

In Bradford Glycerine Co. v. Kiser, there 
was something in the nature of expert testi- 
mony to the effect that impure nitroglycerine 
will and pure nitroglycerine will not spon- 
taneously explode, but apparently independ- 
ent of this the trial court instructed the jury 
as follows: ‘*When there is, as in this case, 
an explosion of this nitroglycerine there is a 
presumption arises that it was from some in- 
herent defect, something in the character of 
the nitrogiyeerine itself, due to surplus acid, 
orsome other cause, that made it explode 
without the intervention of any other agency. 
Now, that being the presumption, unless that 
is explained by the evidence, vou are warran- 
ted in coming to the conclusion that the de- 
fendant furnished the plaintiff with impure 
nitroglycerine, and in that departed from its 
duty as an employer.’’ The United States Cir- 
cuit Court of Appeals sustains this instruction, 
and applies the presumption, and states that 
the burden is on defendant to show, if it can, 
that some other cause, for which it was not 
responsible produced the explosion. Later 
scientific and practical developments in re- 
gard to nitroglycerine have shown that tue 
statements of Justice Field in the nitro- 
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glycerine case, and the facts stated in Brad- 
ford Glycerine Co. v. Kiser aie quite correct, 
and that pure nitroglycerine, whether man- 
ufactured into dynamite or in its fluid state, 
will not spontaneously explode. When used 
in blasting or for other purposes, it is usually 
discharged by a percussion cap whereof the 
explosive is fulminate of mercury or other 
similar compound. The explosion of the 
percussion cap detonates the main charge of 
dynamite. Unlike gun-powder the applica- 
tion of fire or spark will not cause explosion 
of dynamite or nitroglycerine. Neither has 
concussion alone very much if any effect in 
this direction upon it. But the impure article, 
containing a residue of acids used in the 
manufacture, in so-called washing and pre- 
paring it for use, will decompose it, coloring 
it like sweet-oil, and in the decomposition 
gases will be generated, and heat produced, 
which, when the charge is closely confined, 
by expansion produces a heavy pressure. It 
has been established that heat of about 360 
degrees, Fahrenheit, will produce explosion 
of this substance, especially when the charge 
is confined and subjected to pressure. In the 
decomposition of nitroglycerine in dynamite, 
erystals will form, which when subjected to 
even a lesser degree of heat and pressure, 
may themselves explode, and by detonation 
like that produced by percussion caps, dis- 
charge the entire charge. Obviously, while 
all this cannot be investigated and determined 
after the explosion and disaster, before the 
explosive is put to use, the defendant ina 
given case has had ample opportunity to ascer- 
tain the condition of the substance which he 
manufactures or furnishes and uses in his 
business, and to guard against undue action. 
That a defendant did not do so when he 
could have done so would, of course, be neg- 
ligence in itself. 

In this article I have claimed that pre- 
sumption of negligence is improper in any 
ease, and for this reason have contended that 
presumption of fault can only be indulged as 
to inanimate things, the action of which is 
governed by fixed mechanical laws, and not 
as to responsible persons and creatures cap- 
That this 
proposition is correct seems to me to be self- 
evident. Yet in Memphis & Ohio River Packet 
Co.v. McCool, !? criticised in Judson v. Giant 
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Powder Co., a contrary proposition is sought 
to be maintained. In the Indiana case a 
passenger was injured on a steamboat, and 
the court states that there is no distinction in 
this respect; that fault in the servants or in 
the instrumentalities of a carrier may be pre- 
sumed with equal propriety, and on sucha 
fallacious theory seems to decide the case 
against the common carrier——without specific 
proof of negligence on the part of the defend- 
ant or its servant. This is the only case 
going such a length which I have found. It 
may, however, have been only an improper 
reason for a decision just and proper enough. 
The presumption which I have endeavored to 
discuss is in no sense a piece of sentimental- 
ity, nor a legal fiction or excuse for fasten- 
ing blame upon one person or class of litigants 
more than another, but it is a logical result 
of legal philosophy, from which the law can- 
notescape. The misnaming of some of the 


terms, as found in a few of the works on law, is 
not in itself particularly harmful, except that 
it involves and negatives an important prin- 
ciple and rule of law, and obscures what 
would otherwise be clear, and the idea of 
presuming wrong inthe action of any re- 
sponsible person, carried to its logical con- 


clusion is likely to result in injustice to future 
litigants. M. C. Freerks. 
Wichita, Kansas. 


EQUITABLE DEFENSES IN ACTION AT LAW. 


MEMPHIS ST. RY. CO. v. 








GIARDINO. 


Supreme Court of Tennessee, April 26, 1906. 


Fraud in procuring a release may be set up as 
against a plea of accord and satisfaction in an action 
at law. 

Where one injured through the negligence of 
another, executed a release, and retained the money 
paid him for two years, he was estopped from attack- 

ng the release on the ground of fraud, though he 
sued to recover an additional amount. 

Where, in an action for injuries, the defense was a 
release and the replication attacked it for fraud, it 
was necessary for plaintiff to tender the amount paid 
him with his replication. 

WILKES, J.: This is an action for damages for 
personal injuries. There was a trial before the 
court and a jury; and a verdict and judgment for 
$750. It appears that the plaintiff entered into 
an agreement of accord and satisfaction with the 
company before the bringing of the suit. This 
agreement was made on the same day the acci- 
dent occurred, and about an hour or two after it 
happened; and this suit was commenced on the 
game day by plaintiff's taking the pauper oath, 





about five or six hours after the accident, and 
four or five hours after the agreement for settle- 
ment had been made. ‘There is evidence tending 
to show that both when the agreement of settle- 
ment was made and when the oath was taken 
the plaintiff was in an unconscious condition. 
Plaintiff insists that the release on the settlement 
was procured with undue haste, and the defend- 
ant that the suit was brought with undue haste: 
and upon these features of the case, we heartily 
agree with both counsel. The defendant, among 
other pleas, set up the accord and satisfaction, to 
which the plaintiff replied that it was fraudu- 
lently procured, and was void. This replication 
was amended; and as finally put tothe court, 
and passed on by it, was as follows: 

*‘Comes now the plaintiff and by leave of the 
court files this, his amended replication to de- 
fendant’s plea of settlement, and for amendment 
says: 

“First. That at the time of said settlement he 
was in a semiconscious condition, suffering severe 
pain and agony, with his mind clouded from the 
effects of the injury ; and that the defendant took 
advantage of his condition to procure the same. 

“Second. That his injury was severe, and to 
compensate him would take several thousand 
dollars, and that the amount which was paid to 
him, or to another for him, to wit, $50, was so 
grossly inadequate as to shock the mind and 
conscience, and for that reason should be held 
for naught. 

“Third. That the plaintiff at the time of said 
settlement, in addition to his physical and mental 
disability was an illiterate foreigner, who spoke 
the English language with great difficulty and 
imperfectly, and who understood the English 
language so little that he did not understand the 
import of said settlement; that he was not upon 
equal terms with the defendant, and did not 
understand and know his rights in the premises. 
and this the plaintiff is ready to verify.”” The 
defendant moved to strike out this replication. 
This motion appears to have been made Sep- 
tember 26, before the evidence was heard. It 
was strenuously insisted upon, and as warmly 
contested, and much argument was indulged in. 
the defendant insisting that the replication was 
insufficient, and that the suit should be dismissed, 
because the $50 paid on the accord and satisfac- 
tion were not paid or tendered into court, and 
for other reasons; and the plaintsff insisting that 
no payment or tender was necessary, because the 
agreement was procured |by fraud, and when the 
plaintiff was unconscious, and that it was abso- 
lutely void. The court overruled the motion to 
strike out at that time, saying that if at a later 
stage it should appear that he had made a mis- 
take, or that the failure to pay back the $50 was 
fatal to plaintiff's effort to recover, he would so 
charge the jury. Thereupon witnesses were ex- 
amined. The next morning the trial judge de- 
cided that there must be a tender of the money 
with the replication to make it good, and rear- 
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gument of the question was resumed by counsel 
for plaintiff, he still insisting that no tender or 
payment was necessary or could be required. 
Counsel for the company at this stage of the pro- 
ceedings moved for peremptory instructions on 
the pleadings and plaintiff's evidence that the 
suit be dismissed. ‘The court thereupon said he 
nad not finally decided the question of the neces- 
sity of payment or tender, but only expressed 
his opinion, and that he would hear the motion 
for peremptory instructions at the proper time. 
Thereupon argument was resumed upon the 
question of the necessity of tender or payment, 
and qnite a number of authorities were cited. 
Counsel for the defendant company insisted on 
his motion for peremptory instructions, and the 
court held that he could not give peremptory in- 
structions until plaintiff had closed his evidence. 
Thereupon counsel for plaintiff paid into court 
the $50, and interest, to which the counsel for 
defendant objected, on the ground that the 
plaintiff had ratified the settlement, by not tend- 
ering or paying it into court with his replication. 
‘he objections of the defendant’s counsel were 
overruled, and the $50 and interest being paid 
into court, the examination of plaintiff’s wit- 
nesses was proceeded with. After plaintiff had 
introduced all his evidence defendant’s counsel 
renewed his motion for peremptory instructions 
which the court declined to give, and counsel 
excepted; and defendant thereupon produced its 
evidence, and at the conclusion of its evidence 
again moved the court to give peremptory in- 
structions, and based his motion upon the 
grounds that the plaintiff accepted the com- 
promise and retained the money for two years 
with full knowledge of all the facts, and did not 
repudiate it, and acted with hiseyes open, and on 
such advice as he sought for himself. The court 
again refused to give the peremptory instruc- 
tions. 

It isassigned as error, among other things, as 
follows: 

**(1) '[he court erred in overruling the defend- 
ant’s motion to strike the plaintiff’s replication 
and amended replication from the files because 
there was no tender made of the money received 
by the plaintiff. 

**(2) The court erred in allowing the plaintiff 
to amend his replication so as to tender this 
money back in the progress of the trial, and after 
the {plaintiff had refused to tender it at the be- 
ginning of the trial, and before any of the evi- 
dence had been adduced. 

-*(3) The court erred in refusing to grant a 
peremptory instruction in favor of the defendant 
because (1) there was no tender made of the 
money received by the plaintiff in settlement of 
his claim; (2) the plaintiff received the money 
and retained it with full knowledge of all the 
facts, and thereby elected to stand on the adjust- 
‘ ment and settlement that had been made; and 
(3) the plaintiff could not ratify the bringing of 
the suit which was instituted while he was un- 
conscious, and without legal authority.” 





It was an open question in this state until the 
case of Brundige v. Railway, 112 Tenn. 526, $1 
S. w. Rep. 1248, whether fraud in procuring an 
accord and satisfaction and release could be set 
up in acourt of law, and whether the settlement 
must not first be set aside in a chancery court 
before the plaintiff could proceed upon the origi- 
nal cause of action. It was held that it might be 
set up in an action at law as a defense against an 
accord and satisfaction procured by fraud. In 
that case, the consideration for the accord and 
satisfaction was paid into court along with the 
replication setting up its fraudulent procure- 
ment. No special question arose as to the 
necessity of such payment or of a tender in such 
cases, as the payment was voluntarily made, as 
stated. 

Counsel 
charge: 

“If you find from the evidence that the agree- 
ment pleaded as a defense to this suit is void, 
under the charge of the court and the facts as 
proven, then the court charges you that it was 
the duty of the plaintiff, upon the discovery of 
the fraud, to repudiate it, and if you find that the 
plaintiff, with full knowledge of the facts and 
having gotten such advice as he deeméd proper 
in the premises, made an election to stand on the 
settlement and accept it as such, then, however 
void it may have been in the beginning, it will 
now constitute a defense to this suit.” And the 
refusal of the trial judge to charge this request is 
also assigned as error, and the matter presented 
by this assignment may very properly be con- 
sidered along with the Jquestion of the necessity 
for tender or repayment of the consideration re- 
ceived. In ordinary cases when it is sought to 
be relieved from contracts and agreements pro- 
cured by fraud, the law has been laid down by 
this court in quite a number of cases as to what 
condition will be imposed upon the party seeking 
to rescind. In ‘lalbott v. Manard, 10 Tenn. 60, 
59S. W. Rep. 340, it is said: ‘But it it were 
granted that we are wrong in these conclusions, 
yet there is another well-recognized rule of 
equity practice, which repels complainants in 
their effort to rescind, and that is, that nothing 
ean induce a court of equity to exercise its extra- 
ordinary power in decreeing rescission of con- 
tracts, save conscience, good faith, and reason- 
able diligence. When one with full knowledge 
of the fraud of which he complains sleeps on bis 
rights, he will be repelled. Knuckolls v. Lea, 10 
Humph. 577; Ruohs v. Bank, 94 Tenn. 57, 28 S. 
W. Rep. 303; Woodfolk v. Marley, 98 Tenn. 467, 
40 S. W. Rep. 479.’ In Landreth Co. v. Schevenel, 
102 Tenn. 486, 52 S. W. Rep. 148, it is said: 
“There is still another principle applicable to the 
denial of relief to the complainants in this case. 
This compromise and settlement was made March 
1, 1898. This bill was not filed until January 12, 
1899. The complainants must have known long 
before this bill was filed that this firm had ceased 
to do business, and had gone out of existence. 
and yet they waited to see whether or not these 
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notes would be paid. It is incumbent, in such 
case, that the party seeking repudiation shall do 
so at once upon learning the ground upon which 
the repudiation is ultimately based. It is a 
settled rule that the right to rescind a contract 
for fraud must be exercised immediately upon 
its discovery, and that any delay in doing so, and 
the continued employment, use, and occupation 
of property received under a contract, will be 
deemed an election to confirm it.” Schiffer vy. 
Dietz, 83 N. Y. 300. “A party who desires to 
rescind, in whole or in part, a transaction of this 
kind, must, upon the discovery of the fraud, re- 
pudiate it, and cannot, after acquiescing in its 
ratification, avail himself of such defense. Kerns 
vy. Perry (‘Tenn. Ch.), 488. W. Rep. 729; Wood- 
folk v. Marley. 98 Tenn. 467, 40S. W. Rep. 479; 
-Grymes y. Sanders, 93 U. 8. 62, 22 L. Ed. 798.” 

A leading case, holding the same doctrine is 
Gould vy. Cayuga Co. Nat. Bank, 86 N. Y. 75, and 
cases there cited. As to the necessity for paying 
or tendering back the consideration received on 
a fraudulent agreement in order to rescind, the 
authorities are practically agreed. 24 Ency. Law 
(2d Ed.), 646, and cases cited: Town's Adm'r vy. 
Waldo, 62 Vt. 118, 20 Atl. Rep. 325; Hart v. 
Gould, 62 Mich. 262, 28 N. W. Rep. 831: Wells v. 
Neff, 14 Oreg. 66, 12 Pac. Rep. 84, 88: Crippen 
y. Hope, 38 Mich. 344. 

In E. ‘Tenn. Va., & Ga. R. R. Co. v. Hayes, 83 
Ga. 558, 10 S. E. Rep. 350, itis said: ‘In an 
action to recover damages for personal injuries 

-it appearing that the parties had, before the 
action was brought, agreed upon a settlement 
under which plaintiff received a sum of money 
in satisfaction of his injuries, and in which he re- 
leased all right of action for further damages. he 
could not successfully reply by showing that the 
agreement of release was obtained by defendant's 
fraud, without also showing that before com- 
mencing suit, he had tendered to the defendant 
the sum received with demand of return of what 
defendant had received from him, thus rescind- 
ing the settlement.” 

In Gibson y. R. R. Co., 164 Pa. 142, 30 Atl. 
Rep. 308, 44 Am. St. Rep. 586, itis said: “A 
passenger injured in a railroad accident, after he 
had been operated upon by the railroad com- 
pany’s physician, executed a release, and received 
the money consideration therefor. He after- 
wards claimed that the release had been executed 
while he was still under the influence of anwsthe- 
ties, and that he had no consciousness of the act. 
* * * The evidence showed that after he 
had been completely restored to a sound mental 
condition he knew that he had’ the money, and 
he also had knowledge of the main facts of the 
settlement."’ The court held **that bis conduct 
constituted an aftirmance of the release.”” In the 
opinion itis said: ‘*He cannot both affirm and 
disaftirm; cannot aflirm for what he got and dis- 
affirm for the difference between that and 
what he hoped to get.”” In Lane yv. Dayton Coal 


& Iron Co., 10 #Tenn. 581, 48 S. W. Rep. 1094, it 
was held that not even an infant could sue for 





damages while she retained a valuable consider- 
ation given her in settlement of her claim, and it 
was not sufficient for her to offer to return or ac- 
count for such consideration by crediting it on 
whatever recovery she might makein her suit; 
and, in substance, that there could be no re- 
pudiation without repayment or tender of the 
consideration received. We are of opinion that 
itis the law of ‘Tennessee that in an action to 
disaflirm a contract or agreement on the ground 
of fraud that party seeking to disaflirm and re- 
pudiate must do so promptly, and pay or tender 
back the consideration received as a condition 
precedent to his right to recover. Counsei for 
plaintiff cites us some authorities in other states, 
which he says hold that such tender or payment 
is not necessary When the contract or agreement 
is absolutely void, and not merely voidable. We 
have not access to these authorities: but we think 
they are not in line with our Tennessee holding. 
There is, perhaps, some difficulty as to when the 
tender or repayment should be made. In cases 
when itis sought to rescind a contract on the 
ground of fraud, it is the rule that the tender or 
payment should be made when the fraud is 
pleaded and relied, as that is the evidence and 
legal act of,disaflirmance and repudiation. In case 
when there has been an accord and satisfaction, 
and it is relied on, and fraud in obtaining it is 
set up by replication. the tender or payment 
should be made when the replication repudiating 
the settlement is set up and relied on. It is said, 
however, that it may be done afterwards, as was 
done in this case; and, inasmuch as no damage 
acerues by not paying the money into court ear- 
lier, it may be paid at any time during the trial, 
or may be credited on therecovery. ‘That it may 
not be credited on the recovery is expressly held 
in Lane v. Dayton Coal Co., 101 Tenn. 581, 48 
S. W. Rep. 1094, supra. But we think that the 
correct principle is that it must be paid or tend- 
ered so soon as the accord and satisfaction is 
sought, by the pleadings, to be avoided and re- 
pudiated; and that it is a condition precedent to 
the right of the plaintiff to proceed with his suit 
that he make such tender or payment when he 
asks the court co set aside the agreement. The 
principle is the same in both cases, that the 
tender or payment must be made go soon as the 
plaintiff asks the court to set aside the agreement; 
and he cannot be permitted to proceed with the 
original consideration in his hands, and test the 
judgment of the court whether he shall receive 
more. Itis nota question of damage to the de- 
fendant, but of the right of the plaintiff to pro- 
ceed. Holding these principles in view, we are 
of opinion that plaintiff in this case, by holding 
on to the $50 paid him, from the day of its pay- 
ment until he was compelled by the court to pay 
it into court, a space of about two years, ratified 
and affirmed the settlement, even though he sued 
to recover an additional amount; and that by 
failing and refusing to pay it into court along 
with his replication, he still further affirmed the 
settlement, and estopped himself from claiming 
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more. Weare of opinion that the return made 
by him of the money into court came too late; 
and that he should not have been allowed to pro- 
ceed with this suit in the absence of such tender: 
and that in failing to make such tender or pay- 
ment, and stunding upon his original contract, 
and retaining the consideration, as he did, he is 
estopped and precluded from any recovery; and 
the peremptory instruction asked for should have 
been given. ‘This case is to be distinguished 
from the cuse of Railroad v. Aecnff, 92 Tenn. 26, 
20 S. W. Rep. 348, in several exsential features. 
In that case, the court said: ‘There are three 
sufficient answers to this assignment, viz: 

*First, the plea did not aver that the defendant 
had paid any money to the administrator, the 
plaintiff to the suit. 

‘Second, if u tender had been necessary in the 
first instance. the defendant waived it by joining 
issue an the replication. 

‘Third, when attention was first called to the 
fact that the tender had not been made, plaintiff's 
«counsel paid into court as a tender the sum re- 
ceived by the widow, with interest, and before 
the jury retired to consider their verdict, moved 
the court to be allowed to so amend the replica- 
tion as to make a formal tender of the money.” 
In the present case, the three controlling features 
in that are wanting. ‘There the plea did not aver 
the payment of any money in compromise; in 
the present case. the fact of payment is averred 
and coneeded. There the defendant waived the 
necessity of tender by joining issue on the repli- 
cation. Here the defendant moved to strike it 
ont, because of the Mfailure to tender the money. 
There attention was first called to the failure to 
tender the money after the trial had concluded, 
but before the jury had retired. Here attention 
is called to the fact before the suit was proceeded 
with, and as soon as fraud was alleged, and it 
was moved that the suit be dismissed. ‘There 
the defendant made the tender so soon as he was 
called upon to do so. Here he not only failed to 
make the tender upon the first notice, but he re- 
fused to do so over the persistent demands of the 
defendant, and then only when compelled to do 
so by the trial judge, and in order that his suit 
might not be dismissed. 

The judgment of the court below will be re- 
versed; and the suit dismissed at the cost of 
plaintiff in this court and in the court below. 


*Nove.- Whether it is Necessary fora Party, who 
was Induced by Fraud to Release Cause of Action 
for Personal Injuries to Return Consideration as 
Condition Precedent to Right to Bring Suit.—This 
question is one upon which there is much difference 
of opinion. Itis difficult tosee how the court could 
regard the plaintiff as having failed on his part, as far 
as the restoration of the consideration was concerned, 
by not having tendered the sum of $50 into court at 
the time of the filing of the replication even if it is the 
law that it is a condition precedent, in such a case, to 
restore or offer to restore the consideration before the 
remedy may be had. ‘The question as to the failure to 
offer to restore the consideration before the replica- 





tion was filed seems to us a mere quibble that falls be- 
neath the dignity of the law. ‘The offer to restore 
was made before the matter was presented tothe jury, 
consequently the defendant was practically in as good 
a situation as he would have been had it been ten- 
dered before the filing of the replication. The law is 
made for practical uses and ought not to countenance 
metaphysical subtleties. It seems to us the trial court 
was correct in the position it took in allowing the ten- 
der of the consideration for the release in question 
after the replication had been filed. There was cer- 
tainly much room for grave doubt as to the necessity 
of an offer to restore under the circumstances and 
the position of the court seems to be rested upon less 
authority than the position taken by the plaintiff’s 
counsel. Equitable defenses being in some cases 
recognized in procedings at law and an equitable de- 
fense having been made in this case, there ought not 
to have been any question of the right of the plaintiff 
to the full force of the equitable defense, and there 
is not a shadow of doubt but that, it is not neces- 
sary as a condition precedent, in an equitable action, 
that there should be a restoration of the consideration 
ora tender of it, before the right to bring the action 
may arise. This principle seems to have been lost 
sight of entirely by both the nisi prius and the Su- 
preme Court of Tennessee, and is the very thing which 
animates the majority of the courts upon this ques- 
tion, in their opinions. That is to say, they have con. 
cluded as a court of equity should; though none of 
them say so in so many words. The irresistible con- 
clusion is that those courts which have recognized 
that where fraud is pleaded ax a defense toa plea of re- 
lease from an action for personal injury, such courts re- 
cognize that the equitable defense must be given its full 
force, and it is the only logical way out of the matter. 
Some of the states do not recognize equitable defenses 
and this is true at least of some of the opinions of the 
courts of the United States. Johnson vy. Merry 
Mount Granite Co. (C. C.), 53 Fed. Rep. 569; Vander- 
velden v. C. & N. W. Ry. Co. (C. C.), 61 Fed. Rep. 
54; Barker v. N.P. 2. Co., 65 Fed. Rep. 460. But in 
the principal case the court does recognize an equi- 
table defense and proceeds to curtail the equity. And 
this too in a state where the courts of equity and law 
are separate. In Vol. 1 Cyclopedia of L. & P., p. 739, 
itissaid: ‘“Ithas been bela that an equitable defense 
set up in an action at law is triable upon the same 
principles that would apply upon an original bill in 
equity brought for the same purpose.” Citing Walls 
v. Endle, 20 Fla. 86: Penny v.Cook, 19 Lowa,'538; South 
End Mining Co. v. Trimey, 22 Ney. 19, 35 Pac. Rep. 
89; Dyke v. Spargur, 143 N. Y. 651, 38 N. E. Rep. 269; 
Murphy v. Hubert, 16 Pa. St. 50; Kahn v. Old Tel. 
Min. Co., 2 Utah, 174. From these cases, which are 
the irresistible logic of the recognition of an equitable 
defense, it follows that the Supreme Court of Ten- 
nessee has not recognized the full nature of an equi- 
table defense, otherwise it would have recognized 
that in such a defense it is not necessary to restore or 
tender a restoration of the status quo as a condition 
precedent to the right to bring in the defense which 
was set up against the plea in the principal case. 
Thai defense being an equitable one it should have 
been given the full force which a court of equity would 
have given it. This force and effect isnowhere more 
clearly expressed than in one of the very cases cited 
inthe opinion of the Tennessee Supreme Court in the 
ease of Gould v. Cayuga Co. Nat. Bank, 86 N. Y. 
75. In this case the court said, p. 83: ‘tHe may 
commence an action in equity to rescind and for equi- 
table relief, offering in his complaint to restore in 
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case he is not entitled to retain what he has received. 
It must be kept in mind, that having allowed an 
equitable defense to be set up, the court should pro- 
ceed exactly as a court of equity would have done in 
such a case. In the Gould case, supra, the court con- 
cluded that if a party was not able or willing to re- 
store, he would be confined to such a remedy, for it 
held in that ease, since it was one at common law and 
no equity being resorted to, that in acommon law ac- 
tion to recover, as upon a rescission, he would be 
bound to restore or offer to restore the consideration 
before he could recover. Without going further into 
this matter at this time it is of interest to note that in 
several states it has been held unnecessary to restore 
the consideration where fraud is set up in a common 
law action asa defense to a plea of release from an ac- 
tion for personal injuries in just such a case as the 
principal case. In the case of Chicago, R.I. & P. Ry. 
Co. v. Lewis, 13 Ill. App. 206, there was a suit for 
$5,000 claimed as damages for injuries had in a rail- 
road accident. Defendant set up a release given in 
consideration of $20. Plaintiff replied fraud in ob- 
taining it; that she did not know what she was sign- 
ing. It was then held that the return of the $20 was 
not a condition precedent to the right to sue. It was 
also so held in Iowa. O’Brien v. C., Milwaukee & 
St. Paul Ry. Co., 89 Iowa, 644, 67 N. W. Rep. 425; C., 
R. I. & P. Ry. Co. v. Doyle, 18 Kan. 58. See also N. 
W. Mut. Life Ins. Co. v. Wood, 54 Kan. 663, 39 Pac. 
Rep. 189; Bliss, N. Y. C. & H. R. R. R. Co., 160 Mass. 
447, 36 N. E. Rep. 65, 39 Am. St. Rep. 504; Jones v. Ala- 
bama & V. Ry. Co., 72 Miss. 22, 16So. Rep. 379; Girard 
v. St. Louis Car Wheel Co., 123 Mo. 384; Sanford v. 
Royal Ins. Co., 11 Wash. 653, 40 Pac. Rep. 609. So it 
would seem upon principle that the Tennessee courts 
have not fully understood the nature of an equitable 
defense. By a reference to Paquin v. Miliken, 163 Mo. 
103, we find the following: ‘The general rule is 
that a court of equity in decreeing the rescission or 
cancellation of a contract must set aside the contract 
in toto or not at all, and will deny it where the parties 
can not be placed in statu quo. Robinson v. Siple, 
129 Mo. 220, 221. But it is also held that the fact 
that the status quo can not be restored will not pre- 
vent a reseission where such condition results from 
the fraud of the defendant and without the fault of 
the plaintiff. Judge Sherwood said in Whelan v. 
Reilly, 61 Mo. 569: “The true meaning of the rule, 
that ‘he who seeks equity must do equity,’ is simply 
this: that where a complaint comes before a court of 
conscience invoking its aid, such aid will not be 
granted except upon equitableterms. These terms 
will be imposed as the price of the decree it gives 
him. The rule decides nothing in itself, for you 
must first inquire what are the equities which the 
plaintiff must do in order to entitle him tothe relief 
he seeks?” Citing Hanson v. Keating. 4 Hare. 1; Er- 
win v. Blake, 8 Pet. 18; Story Eq. Juris., Sec. 64, and 
cases cited; Hammon v. Pennock, 61 N. Y. 145. 
This rule is expressed lucidly in the case of Brown v. 
Norman, 65 Miss. 369, by Chief Justice Cooper, who 
cites to support his opinion the following: “In Bar- 
ker v. Walters, 8 Beav. 92, and Jervis v. Berridge, L. 
R. 8 Ch. App. Cases, 351, demurrers had been inter- 
posed to bills seeking rescission, on the ground that 
no offer had been made to restore the status quo. It 
was held that it was unnecessary to do so, since the 
court on a final hearing would require the complain- 
ant to do equity. In the last case Lord Selborne said: 


‘Upon principle there appears to be no good rea- 
son why a plaintiff in equity, suing upon equitable 








grounds, should be required on the face of his bil! to 
submit to those terms which the court at the hearing 
may think it right to impose as the price of any relief 
to which he may be entitled.’ ”’ 

After a most careful consideration the St. Louis 
Court of Appeals, in the very recent case of Haydon 
v. St. L. & 8. F. R. R. Co. (not yet reported), sustains 
all the above. So it seems that in those jurisdictions 
where equitable defenses are permitted in common 
law actions, there should be given the full scope of the 
equitable defense which may be interposed, in which 
event it logically follows, from all the above, that in a 
case where there is an action for damages for an in- 
jury for negligence and a release is pleaded and an 
equitable defense is interposed upon the ground that 
the release was obtained by fraud, the rule of equity 
should be observed which does not require a restora- 
tion of the status quo as a condition precedent to the 
the right to make such a defense and that the Supreme 
Court of Tennessee is wrong in not observing this 
principle in the principal case. 

W. A. GARDNER. 





BOOK REVIEWS. 





WIGMORE’S CASES ON EVIDENCE. 


The case-law method of instruction in law schools 
seems to have supplanted ail, and now comes Pro- 
fessor Wigmore and attempts to compete with Pro- 
fessor Thayer in the preparation of a work giving « 
selection of cases in evidence suitable for student 
purposes, This new work by Professor Wigmore is 
in more senses than one complementary of his recent 
treatise on evidence, for in addition to following the 
same general outline in the cases as he does in his 
treatise, he refers in the former work to sections in 
the latter work wherever a discussion of the authori- 
ties would seem to be appropriate. On this latter 
deticiency in the later work, Professor Wigmore says: 
“As to the lack of citations and additional] authorities 
by case-title in the notes, these are supplied by refer- 
ences to the appropriate sections of the compiler’s 
treatise on evidence. This method seemed to be 
more satisfactory, for it saved much space for addi- 
tional cases, andit provided with sufficient conven- 
ience many more citations than could have been hee 
printed; it also avoided the disadvantages of a frag- 
mentary list of authorities which might be mislead- 
ing for lack of the accompanying explanations to be 
found in the treatise.” We are not fully satistied 
with this explanation of the author, at least when we 
place ourselves in the position of the student. In order 
to properly use this work he is compelled to use an 
expensive treatise which he may very ill afford and, 
further, it is always inconvenient for a student to be 
compelled to keep two books before him while study - 
ing a particular question for the first time; it serves 
to divert his attention and breaks into the continuity 
of his thought which is always to be avoided when 
possible. However, Professor Wigmore quotes fre- 
quently from his treatise and in a wholly satisfactory 
manner strings together his cases so that a student is 
led gradually from one case to another until the whole 
subject of evidence has been harmoniously unfolded 
to him. 

Printed in one volume of 822 pages, bound in cloth, 
and published by Little, Brown &Co., Boston, Mass. 
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i. ACCORD AND SATISFACTION — Insufficient Payment. 
—If the sum paid to plaintiff by defendant to satisfy an 
alleged accord was not sufficient, the plaintiff was en- 
titled to either sue for the amount of the original claim 
or treat the sum received as a partial payment, and sue 
tor the balance.—Kinney v. Brotherhood of American 
Yeomen, N. Dak., 106 N. W. Rep. 44. 

2. APPEAL AND ERkOR—Agreed Statement of Facts.— 
Where a case is submitted on an agreed statement of 
facts, the oniy question of law on appeal is whether 
there is any evidence which warrants the finding.— 
Smith vy. City of Lowell, Mass., 76 N. E. Rep. 956. 


3. APPEAL AND ERROR—New Trial.—Where the court 
dismisses an action prematurely on motion of defend- 
ant before he has formally rested, and on a ground not 
in issue, and no findings of fact are made, the supreme 
court will order a new trial.—Viets v. Silver, N. Dak., 
106 N. W. Rep. 35. 


4. APPEAL AND ERROR—ObDjections Not Made Below.— 
The omission of material instructions or insufficiency in 
the charge is no ground fora new trial unless the at- 
tention of the court was called to the defects.—Kramer 
v. Northwestern Elevator Co., Minn., 106 N. W. Rep. 86. 


5. APPEAL AND ERROR—Precipe in Certificate.—Prae- 
cipe for transcript and certificate of clerk held to sufli- 
ciently show the incorporation of interrogatories and 
answers of the jury in the transcript (Burns’ Ann. St. 
1901, § 555).—Lindley v. Kemp, Ind., 76 N. E. Rep. 798. 


6. APPEAL AND ERROR—Record.—Neither the instruc- 
tions to the jury, requests for instructions, nor excep- 
tions to the giving or refusal to give instructions ina 
civil action are parts of the judgment roll, unless made 
so by including them in the statement of the case.—Kin- 
ney v. Brotherhood of American Yeomen, N. Dak., 106 
N. W. Rep. 44. 

7. APPEAL AND ErroR—Review of Verdict Sustaining 
Will.—A verdict in support of a will, on an issue of un- 
due influence, which has been sustained by the trial 
court, will not be reversed on error unless clearly 
against the weight of the evidence.—Compher v. Brown- 
ing, Ill., 76 N. E. Rep. 678. 


8. ARBITRATION AND AWARD— Errors of Law and 
Fact.—An award within the scope of the submission 
held conclusive onthe parties, notwithstanding a mis- 
takeof the arbitrator as to questions of law or fact.— 
Phaneuf v. Corey, Mass., 76 N. E. Rep. 718. 


9. ATTORNEY AND CLIENT — Continuance of Action 
After Compromise by Client.—Where plaintiff sued for 
personal injuries under an agreement that his attorney 





should pay the expenses and receive one-half of the pro- 
ceeds of the suit, and compromised his claim and dis- 
missed his suit, an application by the attorney tocon- 
tinue the case to obtain his compensation was properly 
denied.—Boogren v. St. Paul City Ry. Co., Minn., 106 N. 
W. Rep. 104. 

10. BANKRUPTCY—Liability of Surety of Poor Debtor’s 
Recognizance.—Under Bankr. Act July 1, 1898, ch. 541, § 
16, 30 Stat. 550 [U. 8. Comp. St. 1901, p. #428], a surety on 
a poor debtor’s recognizance held not discharged by 
the subsequent adjudication of the debtor as a bankrupt. 
—Carpenter v. Goddard, Masgs., 76 N. E. Rep. 953. 

11. BANKS AND BANKING — Duties and Liabilities of 
Directors —The directors of a bank are not held asa 
matter of law to know all of its affairs, and such knowl- 
edge cannot be imputed to them for the purpose of 
charging them with liability. — Mason v. Moore, Ohio, 
76 N. E. Rep. 932. 

12. BILLS AND NOTES—Variance.—It is error to receive 
a note in evidence at variance with the note described 
in the complaint, when the execution of the note de- 
scribed is admitted in the answer. — Viets v. Silver, N. 
Dak., 106 N. W. Rep. 35. 

13. BOUNDARIES—Establishment.—Statement of own- 
er of land on erection of wall by adjoining owner, “We 
wi l give and take,” held relevant, in action involving 
boundary, as tending to show exchange sufficient to. 
support adverse possession.—Gray v.* Kelley, Mass., 76 
N. E. Rep. 724. 

14. BROKERS—Necessity of Notice in Sale of Pledged 
Stock.—Notice by stockbroker to customer to take up 
securities to avoid sale on account held insufficient, so 
that such sale, the customer having failed to respond, 
constituted a conversion.—Content v. Banner, N. Y., 76 
N.E. Rep. 913. 

15. CARRIERS—Excessive Verdict.—A verdict for $2,000 
in favor of plaintiff, in an action against the carrier for 
refusal to validate plaintiff's return ticket, held so ex- 
cessive as to indicate passion and prejudice.—Pittsburg, 
C.,C. & St. L. Ry. Co. v. Coll, Ind., 76 N. EK. Rep. 816. 

16. CARRIERS—Failure to Maintain Train Schedule.— 
In an action by a passenger to recover a penalty for the 
carrier’s refusal to transport her on a particular adver- 
tised train, modification of a requested instruction by 
which the jury was authorized to determine what coun- 
termand of a time-table would be reasonable held error. 
—Geer v. Michigan Cent. R. Co., Mich.,106 N. W. Rep. 72. 

17. CHATTEL MoRTGAGES—After- Acquired Property.— 
Mortgage of after-acquired chattels operates as an ex- 
ecutory agreement that the goods when acquired shall 
be held by the mortgagee as security, and the mortgagee 
may take possession before the rights of third persons 
intervene.—Wasserman v. McDonnell, Mass., 76 N. KR. 
Rep. 959. 

18. CHATTEL MORTGAGES — Future Earnings from 
Threshing Machine.—The owner of athreshing machine 
may mortgage the future earnings as against laborers 
employed iu running the machinc.—Flanders v. French, 
S. Dak., 106 N. W. Rep. 54. 

19. CHATTEL MORTGAGES—Mortgage by Bankrupt.— 
Atrustee in bankruptcy is not a party toa mortgase, 
executed by the bankrupt, within the meaning of the 
statute providing that an unrecorded chattel mortgage 
shall be void against a person other than the parties 
thereto unless there has been a delivery of the prop- 
erty.—Clark v. Williams, Mass., 76 N. E. Rep. 723. 


20. CONSTITUTIONAL LAW—Obligation of Contract.—A 
change in judicial decision is not within the constita- 
tionai provision prohibiting the impairment of contract 
obligations.—Swanson y. City of Ottumwa, Iowa, 106 N. 
W. Rep. 9. 

21. CONTRACTS—Consideration.—A conveyance of cer- 
tain land toa married woman held a sufficient consid- 
eration for her joining in a contract of family settle- 
ment.—Case v. Collins, Ind., 76 N. E. Rep. 781. 

22. CONTRACTS — Consideration for Promise to Pay 
Debt of Another.—Forbearance by one having no lien 
or ground for attachment to execute a threat to make an 
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attachment held no consideration for a promise to pay 
the debt of another.—Wierman vy. Bay City-Michigan 
Sugar Co., Mich., 1066 N. W. Rep. 75. 

23, CORPORATION—Action to Compe! Declaration of 
Dividends.—Contract of corporation guaranteeing div- 
idends to stockholders in preference to payment of nec- 
essary expenses held enforceable to the extent of re- 
quiring the payment of dividends from the net income 
after deducting the expenses.—Cratty v. Peoria Law Li- 
brary Ass’p, Ill., 76 N. E. Rep. 707. 

24, Costs—Printing Unnecessary Parts of Record.— 
When a party causes unnecessary parts of the record to 
be printed, the supreme court will, on motion, make a 
special order in regard to the payment of the costs of 
the printing.—Wisner v_ Field, N. Dak., 106 N. W. Rep. 
38. y 

25. Cosits—Taxable Costs.—Statement of costs to be 
taxed for plaintiff on final success, where defendants 
had after appeals amended the answer by inserting a 
denial in piace of an admission, pursuant to an order 
granting leave on payment of taxable costs to date.— 
Grant v. Pratt & Lambert, 97 N. Y. Supp. 38. 

26. CRIMINAL TRIAL—Change of Venue.—Where from 
a showing on a motion for a change of venue there is no 
reasonable ground shown for a belief that plaintiff can- 
not have a fair trial, it is not error to deny such motion. 
—Sweet v. State, Neb., 106 N. W. Rep. 31. 

27. CRIMINAL TRIAL — Presence of Codefendant.— 
Where two persons charged with crime are accorded 
separate trials, an order refusing the request of one on 
trial for the presence of his codefendant will not be re- 
viewed, in the absence of any showing of prejudice.— 
Krens vy. State, Neb., 106 N. W. Rep. 27. 

28. DEEDS—Warranties.—A deed merely transferring 
the grantor’s right and title in the land, and containing 
no covenants, in the absence of deceit, shows that the 
grantor assumed no obligation as to his title or incum- 
brances.—Alsterberg v. Bennett, N. Dak., 106 N. W. Rep. 
49. 

29, DEPOSITIONS—Nouresidents.—The mere fact that 
an alleged nonresident witness, for whose testimony a 
commission is asked, has been seen in a restaurant in 
the county of trial, does not tend to disprove his non- 
residence.—Dambmann y. Metropolitan St. Ry. Co., 97 
N. Y. Supp. 91. 

30, DESCENT AND DISTRIBUTION—Vesting of Personal 
Property.—Personal property of a decedent on admin- 
istration vests in the administrator, and no right of 
action on a note belonging to a decedent is shown by & 
party, in an action onthe note by proof of possession 
and that he is sole heir.—McBride v. Vance, Ohio, 76 N. 
K. Rep, 98s. 

31. ELECTIONS—Certificate of Election.—In certifying 
the election of an oflicer, the power of the deputy super- 
visors of election is limited to certusfying that the suc- 
cessful candidate has been elected, and they have no 
power to decide on a disputed term of office.—State v. 
Pattison, Ohio, 76 N. K. Rep, 946. 

32. EMINENT DOMAIN—Right to Maintain Petition for 
Damages.—Mortgagee who has entered on property 
under license from the mortgagor and has taken stone 
therefrom held to have no such possessory title as to 
authorize him to maintain a petition as ownerfor the 
assessinent of damages for the taking of the property 
for a public use.—Taber v. City of Boston, Mass., 76 N. 
K. Rep. 727. 

38. EvIDENCE—Competency on Question of Mental 
Capacity.— A witness held competent to express an 
opinion based on facts detailed by him to the jury as to 
the mental condition of a testator.—Swygart v. Willard, 
Ind., 76 N. E. Rep. 755. 

34. EVIDENCE—Expert Testimony.—On the issue of 
mental capacity of a testator, the refusal to strike out an 
answer of a medica) expert witness to a preliminary 
question held harmless —Swygart v. Willard, Ind., 76 N. 
EK. Rep. 755. 

35. EVIDENCE—Reformation of Contract.—Where, in 
an action on a contract, defendant prayed a reforma- 





tion, parol evidence was admissible to show the contract 
actually wade.—Nichols & Shepard Co. v. Berning, Ind., 
76 N. K. Rep. 776. 

36. EVIDENCE—Res Gestie.—In an action to recover a 
balance alleged to be due on a building contract, cer- 
tain evidence held admissible as part of the res geste 
—Fitzgerald v. Benner, I)1., 76 N. E. Rep. 709. 

27, FALSE IMPRISONMENT—Probable Cause.—An aver- 
ment in a count in a declaration for false imprisonment, 
that it was committed without “reasonable or probable 
cause,” was surplusage.—Enright v. Gibson, I)., 76 N.-E. 
Rep. 689. 

38. FIRE INSURANCE — Additional Insurance. — The 
placing of additional insurance on the property to an 
amount exceeding the entire value of the property held 
to invalidate a policy containing a guaranty §0 per cent. 
insurance clause, and another providing against ad- 
ditional insurance without consent of the insurer.- 
Woolford v. Phenix Ins, Co., Mass., 76 N. 1. Rep. 722. 

39. FIRE INSURANCE—Pleading.—The nonobservance 
by the assured of the provision in a policy declaring 
that it shall be void on the premises becoming vacant 
isa matter of defense which in order to be available 
must be specially pleaded.—Home Ins. Co. v. Gagen, 
Ind., 76 N. KE. Rep. 927. 

40. FIRE INSURANCE—Warranties.—Where an applica 
tion for insurance provided that the 'statements con- 
tained are made “a special warranty” the same as if 
written ov. the face of the policy, such warranties have 
the same effect as those in the body of the policy.—Don- 
ley v. Glens Falls Ins. Co., N. Y., 76 N. E. Rep. 914. 

41. FRAUDS, STATUTE OF—Oi! Lease. — Where an oi! 
lease provides for a royalty on the oil “produced and 
saved,’”’? a subsequent verbal agreement to increase or 
decrease the royalty is net within the statute of frauds, 
as not to be performed within a year.—Nonamaker v. 
Amos, Ohio, 76 N. B. Rep. 949. 

42, GUARANTY—Acceptance. — Where a guaranty has 
been given as a condition of withholding judicial pro- 
ceedings, and the judicial proceedings have been with- 
held, it was a sufficient acceptance of the guaranty.— 
H. & C. Newman vy. Scarborough, La., 40 So. Rep. 248. 

43. GUARANTY — Mistake. — Where a person signs a 
guaranty thinking it is for $1,100, while it is. in fact, for 
$11,000 though she is not liable on the guaranty above 
the amount as to which there was no error, the guaran 
tor must make good all] the losses resulting therefrom.— 
H. & UC. Newman v. Searborongh, La.,40 So. Rep. 248. 


44. GUARANTY—Parties in Action Against Guarantor.— 
In anaction on a promise to pay for goods sold by plain- 
tiffto a third person, the third person was not a neces 
sary party defendant.—Stewart v. Knight & Jillson Co., 
Ind., 76 N. KE. Rep. 743. 


45. HIGHWAYS — Automobiles IFrightening Animals.— 
One riding in a carriage, who saw that the horses were 
frightened at an approachirg automobile, was not guilty 
of contributery negligence in remaining in the carriage. 
—MclIntyre v. Orner, Ind , 76 N. E. Rep. 750. 

46. HOMICIDE—Dctails of Prior Quarre)s.—Refusal to 
allow accused to enter into details of prior quarrels be- 
tween himand the person whom he was charged with 
wounding was proper.—State v.* Bandoin, La., 40 So. 

tep. 239. 

47. HUSBAND AND WirkE—Representations of Wife.—A 
married woman’s representations to a bank that she 
wasa partner with her husband, and was borrowing 
money for use in the partnership business, held as bind- 
ing on her as if she were a feme sole.—Anderson v. 
Citizens’ Nat. Bank, Ind., 76 N. &. Rep. 811. 

48. INDICTMENT AND INFORMATION—Requisites of Cap- 
tion.—The caption of the indictment need not show, but 
it is enough that the record shows, that the court was 
held at the place appointed by law.—Coleman v. State, 
Miss., 40 So. Rep. 230. 


49. INJUNCTION—Execution of a Jadgment.—The fact 
that at the time an action in ejectment was com- 
menced defendant had title by adverse possession was a 
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complete defense to the action, and no ground for after- 
wards enjoining the execution of a judgment for plain- 
tiff.—Jobnson v. Oldham, Ala., 40 So. Rep. 213. 

50. INTOXICATING LIQuoRsS—Lllegal Sale.—In a prose- 
cution for the unlawful sale of liquor, testimony that 
1tis usual for the owner of mills to keep whisky for his 
own use and to give to employees held immaterial.— 
Ward Vv. State, Fla., 40 So. Rep. 177. 

51. JonY—Challenge.—The right to challenge a juror 
sustaining the challenge of the state for cause to a tales- 
map who isan uncle of an intimate friend of the ac- 
cused, who was present with accused at the time of the 
homicide, held not error. — Melbourne v. State, Fla., 40 
So. Rep. 189. 

52. JonyY—Selection of Panel.—When ‘it affirmatively 
appears that no possible injury could accrue toa defend- 
ant by an irregularity in the selection, summoning, and 
impaneling of jurors, an objection thereto should not 
avail.—Uolson v. State, Fla., 40 So. Rep. 183. 

53. JuRY—Suit to Restrain Nuisance. —In suit to re- 
strain nuisance and recover damages, refusal of injunc- 
tion does not make action as to damages triable by jury. 
—Miller v. Edison Electric Illuminating Co., N. Y., 76 N. 
EK. Rep. 734. 

54, LANDLORD AND TENANT—Damages for Nuisance.— 
Tenant or landlord may recover damages for injury to 
enjoyment and occupation of leased premises, — Miller 
v. Kdison Electric Iluminating Co., N. Y.,76 N. E. Rep. 
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55. LICENSES—Cotton Seed Buyer.— A corporation 
held a public cotton seed buyer within the provisions 
of the code requiring persons engaged in that business 
to pay aprivilege tax.— Gloster Oil Works v. Buckeye 
Cotton Oi] Co., Miss., 40So0. Rep..225. 

‘i. LICENSES — Revocation. — Where the owner of 
premises gave a telephone company a license to attach 
wires thereto, the conveyance of the premises was a 
revocation of which the licensee was bound to take 
notice.—Bunke v. New York Telephone Co., 97 N. Y. 
Supp. 66. 

57. LIFE INSURANCE — Kifect of Divorce on Wife’s 
Vested Interest. — Where a wife bad acquired a vested 
interest in a policy of insurance on her husband’s life, 
held not affected by a contract that on the award ofa 
divorce certain specified ‘property should be conveyed 
to the wife as alimony. — Wallace v. Mutual Ben, Life 
Ins. Co., Minn., 106 N. W. Rep. S4. 


58. MANDAMUS—Municipal Officers. — Mandamus held 
to lie to compel commissioner of building to return a 
precept in proceedings for the taking down of a building 
as unsafe.—John H. Parker Co, v. City of New York, 97 
N. Y. Supp. 200. 


54. MANDAMUS—To Enforce Audit of Witnesses’ Fees. 
—Where county commissioners refuse to audit a judg- 
ment for the payment of costs due defendant’s wit 
nesses, on bis acquittal of a criminal charge they may be 
compelled to do so by mandamus. — Desoto County 
Conirrs v. Howell, Fla., 40 So. Rep. 192. 

60. MASTER AND SERVANT—Defective Appliances. — A 
master is under a legal obligation to furnish safe ap- 
pliances to his workmen, and keep them in safe con- 
dition.—Gomez y. Tracey, La., 40 So. Rep. 234. 

61. MASTER AND SERVANT—Defective “Appliances.—In 
an action by an employee to recover for injuries caused 
by defects in appliances which could not have been re- 
vealed to plaintiff except by a special investigation, evi- 
dence held to sustain verdict for plaintiff.—McKee vy. 
Crucible Steel Co., Pa., 62 Atl. Rep. 921. 

62. MASTER AND SERVANT — Failure to Gaard Emery 
Wheel.—The failure of an employer to comply with the 
statute providing that exhaust fans shall be provided to 
carry off dust from emery wheels is a breach of duty 
owing to employees.—Muncie Pulp Co. v. Hacker, Ind., 
76 N. E. Rep. 770. 

63. MASTER AND SERVANT — Non-Compliance With 
Statute.—The court held not authorized to say as a mat- 
ter of law that an employee, injured while operating an 








emery wheel, was not injured because of the failure to 
guard the wheel as required by law.—Muncie Pulp Co. 
v. Hacker, [nd., 76N. E. Rep. 770. 

64. MASTER AND SERVANT—Torts of Servant.—A master 
held not responsible for the act of his servant done 
maliciously or in pursuit of some purpose of his own; 
but where he disregards his master’s orders or exceeds 
his powers, the master is liable.—Sharp v. Erie R. Co., 
N. Y., 76 N. KE. Rep. 923. 

65. MORTGAGES—Sale.—Where various mortgages be- 
ing foreclosed did not convey the same land, a separate 
sale under each mortgage was required. — Ryan vy. 
Shaneyfelt, Ala., 40So0. Rep. 223. 

66. MUNICIPAL CORPORATIONS — Effect of Police Of- 
ficer’s Offer of Service.—Where an officer of a city was 
ready to perform services, but they were refused, he 
had a cause of action to recover his fixed daily rate of 
pay or salary.—French v. City of Lawrence, Mass., 76 N. 
E. Rep. 730. 

67. MUNICIPAL CORPORATIONS — Injury Due to Build 
ing Material in Street.—Where a city gives a permit to 
use part of a street for building material, it is not liable 
toa person injured in consequence of failure to guard 
such place, unless it had notice of such omission .—City 
of Columbus v. Penrod, Ohio, 76 N. E. Rep. 826, 

68. MUNICIPAL CORPORATIONS — Removal of Unsafe 
Building.—U nder Building Code, § 152, heldthat a con- 
tractor could not recover on a contract under which he 
took down a building unti) the building commissioner 
had returned the statutory precept, and proper adjust- 
ment of the claim had been made as directed by the 
statute.—John H. Parker Co. v. City of New York, 97 N. 
Y. Supp. 200. 

69, NEGLIGENCE—Frozen Cropof Sugar Cane.—In an 
action by an owner of sugar cane in the field, against 
defendants, who agreed to purchase the crop of plaintiff, 
evidence held insufficient to show negligence on the part 
of defendants rendering them liable for cane frozen in 
the field.—Gilmore & Maginnis v. Meeker, La., 40 So. 
Rep. 244. 

70. NEGLIGENCE—Injury to Licensee.—A trespasser or 
mere licensee on the premises of another cannot re- 
cover from the latter for personal injuries sustained by 
fallingthrough an open hatchway on such premises.— 
Mallock v. Derby, Mass., 76 N. E. Rep. 721. 

71. NEGLIGENCE—Pleading.—A plaintiff may plead in 
one paragraph different acts of negligence, and on the 
trial it is sufficient if he prove such negligence charged 
as will establish his case; and this may be a single act of 
negligence.—New York, C. & St. L. R. Co. v. Robbins, 
Ind., 76 N. E. Rep. 804. 


72. NOVATION—-Evidence.—A contract of novation can - 
not be shown by declaration of the creditor, after the 
contract is alleged to have been made, that he looked to 
another than the original debtor for his pay.—Wierman 
v. Bay City-Michigan Sugar Co., Mich., 106 N. W. Rep. 
75. 

73. PARTIES—Common-Law Actions.—In a common- ° 
law action one who has no right or title to sue cannot 
join as coplaintiff with others having such right.—Alex- 
ander vy. City of Gloversville, 97 N. Y. Supp. 198. 


74. PAYMENT—Voluntary Character.—In an action by 
a corporation against its president and general manager 
for an accounting held that the stock dividends retained 
by the plaintiff and belonging to defendant were not 
voluntarily paid to plaintiff by defendant.—Consoli- 
dated Fruit Jar Co. v. Wisner, 97N. Y. Supp. 52. 

75. PLEADING—Withdrawal of Demurrer.—A demur- 
rer cannot be withdrawn without leave of court, and 
whether such leave shall be granted or not is within the 
discretion of the trial court. — National Contracting 
Co. v. Hudson River Water Power Co., 97 N. Y. Supp. 92. 

76. PRINCIPAL AND SURETY—Construction of Contract. 
—Sureties are favorites of the law, and their liability 
must be found within the terms of their consent.—Stew- 
art v. Knight & Jillson Co., Ind., 76 N. E. Rep. 743. 

77. PROCESS—Service by Copy.—Service of ‘process by 
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copy is not constructive but actual service, and is con- 
clusive between the parties.—Meyer v. Wilson, Ind., 76 
N. E. Rep. 748. 

78. RAILROADS—Crossing Accidents.—The failure of a 
railroad, while approaching a highway crossing, to give 
the signals required by statute, does not excuse one ap- 
proaching the track, with a view to crossing it, from 
exercising ordinary care in so doing.—New York, C. & 
st. L. R. Co. v. Robbins, Ind., 76 N. E. Rep. 804. 

79. RECEIVERS—Accounting.—Where a receiver filed 
a provisional account, and the court decreeda distribu- 
tion of the assets among the privileged creditors, reserv- 
ing the right of all creditors not paid to demand of the 
receiver a full account of his administration, all ques- 
tions of accounting should be postponed until the filing 
of the final account.—Jn re Red River Line, La., 40 So. 
Rep. 250. 

80. REFORMATION OF INSTRUMENTS—Failure to Read 
Contract.—Failure of defendant to read a contract or 
ascertain its contents before signing it held not such 
negligence as would preclude him from obtaining a re- 
formation of the instrument, so that it should evidence 
the contract made.—Nicnols & Shepard Co. v. Berning, 
Ind., 76 N. E. Rep. 776. 

81. RELIGIOUS SOCIETIES—Judicial Supervision.—The 
courts have no jurisdiction to determine which faction 
of a congregation is in practices and beliefs correct from 
an ecclesiastical standpoint, except so faras property 
rights are involved.—Christian Uhurch of Sand Creek v. 
Church of Christ of Sand Creek, Ill., 76 N. E. Rep. 703. 

82. SALES—Consideration.—Where a party repudiates 
an agreement to extend credit to another, and the agree- 
ment is changed so as to require cash on delivery, the 
second agreement is a new and independent agreement, 
and no new or further consideration is necessary.— 
Omaha Feed Co. v. Rushforth, Neb., 106 N. W. Rep. 25. 

83. SaLES—Effect of Mortgage by Buyer.—Execution of 
mortgage by buyer of chattel to seller held to constitute 
an admission that title was in the buyer’s hands and pre- 
cludes him from contending after the loss of the chattel 
that title remained in the seller.—American Soda Foun- 
tain Co. v. Blue, Ala., 40 So. Rep. 218. 

84. SALES—Failure to Accept Goods.—Where the buyer 
of goods notified the seller not to deliver them until fur- 
ther notice, a written request by the seller to designate a 
time for the delivery of the goods held sufficient to put 
the buyer in default.—Woodstock Iron Works v. Stand- 
ard Pulley Mfg. Co., La., 40 So. Rep. 236. 

85. SALES—Goods Lacking in Quality.—Where plaintiff 
sold cane to defendant which should have tested 9 per 
cent., and the cane was received by defendant and made 
into sugar and sold by him, though the test fell a frac- 
tion below the 9 per cent., where no timely notice was 
given of rejection of the cane, defendant was liable for 
its value.—Gilmore & Maginnis v. Meeker, La., 40 So. Rep. 
244, 

86. SALES—Recovery of Price.—One suing for the price 
paid for a heating plant held entitled to recover without 
returning separate parts ofthe plant, which could not 
be removed without injury to the building.—Olson y. 
Brison, Lowa, 106 N. W. Rep. 14. 

87. SPECIFIC PERFORMANCE—Compelling Prior Grantee 
to Join in Deed.—In asuit for specific performance of a 
contract to convey land,the vendor’s prior grantee, not 
a party to the contract, could not be compelled to join in 
a conveyance to the vendee, though her title was void.— 
Reynolds v. Condon, 97 N. Y. Supp. 1. 

88. SrarEsS—Negligence of Servant.—Whe:e the fore- 
man of a gang engaged in replacing flooring in a bridge 
acquiesced in the act of a stranger in removing boards, 
the employer was liable for negligence of such stranger. 
—Spencer v. State, 97 N. Y. Supp. 154. 

89. STREET RAILROADS—Injury to Passenger on Run- 
ning Board.—Where a passenger while standing on the 
running board of an open car was struck by a pole 
erected by the company, the question of his contributory 
negligence was for the jury.—Mason v. Boston & N. St. 
Ry. Co., Mass., 76 N. E. Rep. 717. 





90. SUBROGATION—Rights of Person Subrogated.— An 
administrator who pays for funeral expenses and ob 
tains a judgment on such claims against the surviving 
husband of his intestate, acquires no greater right than 
the original creditors to reach exempt property of the 
husband.— Weaver v. Gray, Ind., 76 N. E. Rep. 795. 

91. TRADE MARKS ANDJTRADE NAMES—Goods Bearing 
False Label.—Under 3 Starr & C. Ann. St. 1896,ch. 140, 
§ 7,8, a proseeution for the sale of goods bearing coun- 
terfeit label cannot be maintained except for acts done 
after the label has been filed with the secretary of state. 
—Vincendean v. People, 11l., 76 N. E. Rep. 675. 

92. Tr1aL—Special Interrogatories.—In an action on a 
note executed by husband and wife, who were partners, 
prior to the husband’s death, answers to interrogatories 
held not in irreconcilable conflict with the general ver- 
dict against her.—Anderson vy. Citizens’ Nat. Bank, Ind., 
76 N. KE. Rep. 811. 

93. TRIAL—Verdict as Affected by Special Findings.— 
A general verdict will not be overthrown by special! 
findings, unless ti-ey are so antagonistic that both can 
not stand.—Lindley v. Kemp, Ind., 76 N. E. Rep. 798. 

94. Trusts—Compensation of Trustees.—Trustees un 
der a will held only entitled to such compensation as 
the law itself would allow or the court should determine 
to be reasonable.—Compher v. Browning, Ill., 76 N. E. 
Rep. 678. 

95. TRUSTS—Family Settlements.—A family settlement 
held to create a trust of the surplus income of certan 
land, which plaintiffs were entitled to enforce against 
the trustee’s wife, who took such income with notice, and 
repudiated the trust.—Case v. Collins, Ind., 76 N. E. Rep 
781. 

96. WILLS—Election.—A widow held not entitled to 
accept the provisions of her husband’s will, and retain as 
her absolute property her statutory distributive share, 
but was pound to elect between the will and the statu - 
tory provision.— Parker v. Parker, Iowa, 106 N. W 
Rep. 8. 


97. WILLS—Establishment of Lost Will.—In a suit for 
the establishment and probate of a lost will, evidence of 
the declarations of the testator held applicable only by 
way of corroboration of the proof of two witnesses, re- 
quired by Burns’ Ann. St. 1901, § 2779.—Inlow v. Hughes, 
Ind., 76 N. E. Rep. 763. 


98. WILLS—Mental Capacity.—On the issue ot mental 
capacity of testator, statements made by him in the ab 
sence of achild to the effect that he had given the child 
property of a certain value held competent.—Swygart v. 
Willard, Ind., 76 N. E. Rep. 755. 

99. WILLs—Testamentary Capacity.—Where in a will 
contest there was no claim of tastamentary incapacity, 
it was not error for the court to charge that testatrix’ 
capacity was admitted, etc.—Compherv. Browning, IIl., 
76 N. EK. Rep. 678. 

100. WILLs—Undue Influence.—That testatrix’ agent 
and attorney in fact employed an attorney in another 
town than that in which she resided, to draw her will, 
held not of itself an indication of undue influence.— 
Compher v. Browning, IIl., 76 N. E. Rep. 678. 


101. WITNESSES — Establishment of Lost Will,—In a 
suit for the establishment and probate of a lost will, the 
attorney who drew the will is compentent to testify as 
to its provisions.—Inlow v. Hughes, Ind., 76 N. E. Rep. 
763. 

102. WITNESSES—In Rebuttal.—A question toa witness 
called in rebuttal, which does not call the witness’ at 
tention to some particular statement or fact, and de- 
mand a denial or explanation thereof, is improper in 
form.—Kinney v. Brotherhood of American Yeomen, N. 
Dak., 106 N. W. Rep. 44. 


103. WITNESSES—Scope of Cross-Kxamination.—Ques 
tions as to what testatrix said about her heirs and about 
making a will held not proper cross-examination of a 
witness who had testified only to what she said in :e- 
gard to the trial of a certain suit.—Compher v. Brown 
ing, lil., 76 N. E. Rep. 678. 








